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IN RE: 

Tony Ray Pope and Brenda Jean Pope, 

Tony Ray Pope and Brenda Jean Pope, 

United Company Lending Corporation, I I 

CIA NO. 93-71473-D 

Adv. Pro. No. 97-80205-l 

ORDER 

Chapter 13 

THIS MATTER comes befbre the Co upon the cross-motions of the plainti 

Ray Pope and Brenda J. Pope (collectively "De tors"), and UC Lending Corporation, 

known as United Companies Lending Corporat on ("UC Lending"), seeking Summar 

in their favor. 1 
After reviewing the briefs filed in this and considering arguments of cc 

upon stipulation of the parties that there is no n as to any material fact and thai 

determination of this matter involves merely of law, the Court makes the fi 

Findings of Fact and Conclusions of Law p e 52 of the Federal Rules of 

Procedure, made applicable by Rule 7052 les of Bankruptcy Proced 

On or about December 9, 1990, Debtor executed and delivered to UC Lendin 

Promissory Note in the original principal amo i t of Twenty-Six Thousand, One Hunl 
I 
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I I .  . 
001100 ($26,100.00) Dollars ("Note"). To se the repayment of the Note and the c 

evidenced thereby, Debtors executed and de d to UC Lending a Mortgage dated 

6,1990 and recorded on December 12,1990 i the York County Register of Mesne ( 

Office, pursuant to which Debtors granted UC 1 Lending a first mortgage lien on a par 

property located in York County ("Real Prope 'I) .  The Note was to be paid by Jan1 t 
The Real Property was and is used by the as their principal residence. The g 

stipulated that no other collateral secures 

On March 16, 1993, Debtors under Chapter 13 of th 

Bankruptcy Code. On April 12, of Claim asserting I 

claim in the amount of not show the am 

interest due under the Mortgage attach 

Proof of Claim. The Debtors did not object to UC Lending's Claim. 

On April 26,1993, the Debtors Origi Chapter 13 Plan was confirmed. UC nal 
did not object to confmt ion  of the Original and did not appeal the Order Coa 

On May 24,1996, the Debtors obtained confi of an Amended Chapter 13 Pla 

the Amended Chapter 13 Plan did not alter Lending's treatment. 

Paragraph 2.(B)I. of the Debtors' the following treatm 

claim of UC Lending: 

Long term or mortgage Companies 
Lending Corp. at 
months) 
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otherwise, secured 

t 

%ember 

iveymces 

of real 

y 1,2003. 

ies 

.cured 

bt of 

to the 

ending 

ning Plan. 

However, 

for the 

les 

i amounts 



of their secured claims are paid." 

Debtors made payments pursuant to 13 Plan. The Chapter 13 

records indicate that he has disbursed the to f $30,204.94 on account 

secured claim, representing the payment of Claim in the amount of 

at 9% interest. Consequently, Debtors alle ing's claim has been 

that UC Lending is required to release its the Debtors' resi 

UC Lending disagreed with the Debtors' that the Chapter 13 P1 

impermissibly attempted to modify UC 

interest, and that there was still a balance due d owing on Debtors' account. 

On July 3, 1997, a Complaint institutin the instant adversary proceeding was led. 

CONCLUS f ONS OF LAW 

Initially, UC Lending relics upon the cision of the Fourth Circuit Court of A peals in 

58 F.3d 89 (4th Cir. (I 1995) and argues that its lien survives I its claim 

was not paid in full through the Clmpter 13 . This Court disagrees. In Cen-Pen. 

Circuit held that a creditor's lien survived of a Chapter 13 plan because 

failed to take appropriate affirmative creditor's lien. However, in 

the Fourth Circuit recognized that in property in the debtor 

of liens pursuant to 11 U.S.C. § for" the lien and 

a general matter, a plan 'provides Cor' a claim interest when it acknowledges the 

interest and makes explicit provision for its 

I Further references to the B Code, 11 U.S.C. 8 101, et seq., sh 
section number only. 



In this case, the language of the Plan is very cle C how UC Lending's claim would be 

the interest rate that would be appl~ed.' UC Le ding filed a proof of claim and the 

accepted it and specifically provided for the cl in their Plan by proposing to 

amount, $25,757.32, with 9% interest. 

In conjunction with its Cen-Pen argum 1 t, UC Lending also takes the p 

not receive adequate notice from the Debtors its entire claim rather than the arre 

would be subject to the 9% interest rate the contractual rate of 15% 

the extent the Plan was confirmed in due process rights, the pro 

that affects it are not binding according to the d ourth Circuit's decision in 990 

F.2d 160 (4th Cir. 1993) (which held that a seo ed creditor was denied its due processl lights i. 
when the notice of a contirmation hearing that as provided to a creditordid not a d e e y  put w 
the creditor on notice that the court would also consider securi, valuation at the he+. I 

Ordinarily, once a Chapter 13 has been confirmed, a creditor 
may not raise an issue that been raised by an objection 
to confirmation. The binding on the creditor 
even if the wlan did reauirements for 
confirmatidn. 11 [J.S.C. 8 132 &, 886 F.2d 1405, 
19 Bankr.Ct.Dec. 1520.21 889 Qrd I 
LUNDIN, CHAP'IER 13 
An exception to thrs gene s in the event the creditor 

180 B.R. 504 (Bkrtcy.E.D,Teru/ 1995). In m, the Court found fj.f notice 

was in fact sufllcient and no violation of the c editors' due process rights. i I 
2 Pursuant to the Plan, the paym nts to UC Lending were actually incre 

Lending received payment of its claim sooner if there had been no Chapter 13. C 



In most situations tl 
creditor to determi 
that should alert the c ct to confmtion.  
a, 167 B.R. 90 .Mo. 1994); b e  Sew- 

. . 
-, 30 Collier Bankr.Cas.2d 730 
(Bankr.D.N.J. 1993); 

Bankr.Cas.2d 605 

In, 180 B.R. at 507. I 
The Debtors' Plan is very clear that sec ed creditors would retain their liens I P 

allowed claims were paid. The lanjpage of Par graph 2. B) I. of the Original Plan i 
unambiguously states the amount of the paym t UC Lending was to receive (that bei *i 
mortgage debt as represented by its allowed cl m) the interest rate that was to be paic ? 
whether the debt was to be treated as secured ddbt. Furthermore, it is clear that the P1 

I 
propose to cure an arrearage but m : h  full pa ent with the total payments provided d 
the full amount listed as being owed to UC ~enbing on Schedule D. Also, the langua 

I 
Paragraph 4 of the Plan squarely addresses the i sue of when the Debtors expected aq I 
canceled by a creditor. It is clear that the Debt s proposed and UC Lending did not ( w 
provision that its lien was to be released when e allowed amount of Defendant's seci t 
was paid. I 

Additionally, while UC Lending did file/ a proof of claim, it did not show its cc 
I 

interest rate on the claim nor attach a copy of th note and mortgage which would evic i 
further assertion of its contractual right to 15% nterest. UC Lending was duly served i 
Original Plan and could have filed an objection confirmation and argue that it was < 
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15% interest, but it did not. One court faced a similar situation to the one present y before I 
the Court recognized the policy in favor of p r o b n g  the rights of mortgage lenders, *, it 

I 
also recognized the "wisdom of promoting the finality of the Court's confirmation ord ." i. 

Here there can be no doubt that the plan clearly and conspicuously 
advised the Bank of the intenti n to modify the terms of the note 
and mortgage, and through the onfirmation process, gave the 
creditor an immediate opportun ty to protest the proposed 
treatment, which fin reasons nol 1 known to the Court it failed to do. 

confirmation of the Chapter 13 plan which red ced the number and amount of t 
and made no provision for interest on the clai 

For whatever reason, UC Lending did d ot file an objection to the Debtors' P 

creditor receives notice of the initiation of a C 13 case by its debtor, it is under c nstructive t 
or inquiry notice that its claim may be affecte and it ignores the proceeding to which 

refers at its peril." In, 705 F.2d 1 118, 1 123 (9th Cir. 1983). 
I I 

This line of cases is further supported the Fourth Circuit Court of Appeals e 
ruling which found that a creditor in a Chapter 

interpreting the Cen-Pen decision. 

1 1 reorganization case was too broadly 



finds that UC Lending had sufficient notice of 

Lending accepted the benefits of steady payme 

the proposed original and modified plans, both 

rate and proposing to pay its claim at a set am( 

accepted the payment of the entire claim amou 

in interest rate. 

UC Lending also takes the position tha 

Lending's claim on their principal residence at 

interest, the Debtors' Plan violated 8 1322(b)(2 

in the Plan. Section 1322(b)(2) provides that: 

(b) Subject to subsections (a) and (c) 

(2) modify the rights of holdc 
secured only by a security in1 
principal residence . . . . 

11 U.S.C. §1322(b)(2). However, as stated abc 

the Debtors' Plan modified its rights, including 

asserting an objection, has waived any argume 

rights. 

The Bank argues that its allowe 
modified in the bankruptcy plar 
rate from 1 1.82% to lo%, even 
their monthly payments from $! 
emphasizes that the Debtors ner 
claim for $44,593.8 1 at 1 1.82% 
valuation hearing to determine r 

3d 1251 (4th cir. 1997). In this case, Court + 
: Debtors' treatment of its lien and cl . UC + 
through the Chapter 13 Plan, did not 

'which included language modifying 

t over a fixed, shorter period of time 

without expressing any concern over 

:spite notice of confirmation, that by 4 ying UC 

6 interest rather than the contrtxtual of 15% + 
nd therefore it is not bound by such a kvis ion  

'this section, the plan may --- . . . I 
of secured claims, other than a claim 
:st in real property that is the debtor's 

, UC Lending knew or should have kn wn that i 
ie applicable rate of interest, and by no I 
hat the Plan has impermissibly modifi its k 
ecured claim may not be 
r lowering the annual interest 
)ugh the Debtors are increasing 
1.84 to $531.57. The Bank 
objected to the filing of the 
nual interest and never sought a 
lwance of the claim under 11 



U.S.C. Q 506. Undo 
secured, allowed ck 

issue of modification 
. Because the Bank 

st rate before the 

see also In, 869 F.2d 
240,244. 

Matter 157 B.R. 255 (W.D. Va. 19 3). t 
(Having concluded that the notice to [Creditor] sufficient to apprise it of the 

could expect under debtor's proposed plan, the must conclude that the plan, 
I 

binding upon the debtor and [Creditor]. 11 Q 1327. [Creditor] is deemed to hav waived 

its objections to the plan.) and B.R. 394 (Bkrtcy.M.D.Ga. 1994) ( reditor] 

contends that T ~ s t e e  should of claim prior to confirmation o the i 
Chapter 13 plan. [Creditor] cites no authority f dr this assertion. The facts clearly show 

was [Creditor], not Trustee, which slept on its dghts. "Equity aids the vigilant, not thosk who 

slumber on their rights"). It is therefore the fin d ing of the Court that UC Lending 

right to object at this point to the Plan's treatme t of its claim by not providing b 
rate of interest and is bound to the terms of the lan pursuant to Q 1327(a). 

UC Lending also takes the re 

claim on their principd residence is 

States Supreme Court in 1993 in the 

opinion. interpreted Q 13 

of a mortgagee holding, as its only collateral, a dien on the debtor's phn~iPal residence 
l 

3 1. The Court stated that the rights of a mortga ee, "are contained in a unitary note that applies 4 

PI- 



at once to the bank's overall claim. . . ." Id. at 3 

mortgage and mortgagee," 8 1322 protected thc 

h, 502 U.S. 410,417 (1992). 

However, of significant importance to 1 

in this case is the time line involvi~~g the confir 

that decision. The Original Plan in this case w 

Nobelman was decided on June 1, 1993. There 

rights of creditors holding a claim secured by r 

inapplicable and not binding on the Debtors. 
The Supreme Court did not holc 
to be applied retroactively. The 
"when the Court has applied a n 
case it must do so with respect t 
procedural requirements or res j 
Q. v. Geo& 501 U.S. 529, -- 
L.Ed.2d 481 (1991) (emphasis a 
explained that retroactivity is lu 
is barred by res judicata or by st 
new rule cannot reopen the doox 
----, 11 1 S.Ct. at 2446. 

b r e  Walf, 162 B.R. 98 (I3krtcy.D.N.J. 1993). 

3d 967 (10th Cir. 1996). 

The general rule is that when the Suprei 

interpretation of federal law and must be given 

direct review and as to all events, regardless of 

announcement of the rule. m y .  Vlr41l11J1-I . . .  

1. As the bank's rights "were bargaine for the i 
n from modification. Id. at 329; 

2 Lending's reliance on the cision ti. 
~ation of the Original Plan and the iss+ce of 

, confirmed by order entered April 26, 993. I 
re, its clear prohibition against modify g the i. 
d property that is a debtor's residence i I 
Slat the Nobelman decision was 
lupreme Court has held that 
e of law to the litigants in one 
all others not barred by 
iicata." . . .  
, 1 I1 S.Ct. 2439,2447,115 
ded). The Supreme Court 
ted by finality and that "once suit 
utes of limitation or repose, a 
heady closed." Id., 501 U.S. at 

&Q ggg In, 172 B.R. 984 

n v. John w, 100 F. 

e Court makes a ruling, that rule is con olling I 
ill retroactive effect in all cases still o d n  on 

rhether such events predate or postdate 1 



(1993). However, the term "open on direct review" does not include a Chapter 13 case in which l 
a plan has been confirmed. 

was decided. 
. 86, ----, 113 S.Ct. 2510,2517, 

requirements or res judicata."); 
(In re W i w ,  5 F.3d 1 372 (10th Cir., 1993) 

applied to case pending on app ). f" 
(Bkrtcy.D.Conn. 1994)( Accordingly, the decision applies only to cases sti 

direct review. Because the Confirmation 0rdir is riafinal, this case is not open on direct bview.) 

and In, 202 BR. 375 (Bkrtcy.E.D.Pa. 996)( Whenever an attempt has been i 
apply or "super-retroacti+ely," it has been rejected because the 

I 
decision, though based on legal principles su equently discredited by or is 

res judicata between the parties.). 1 1 
Therefore, there are no issues left olved or other matters that remain o 

review. Not only has the Plan in this case bee/n confirmed and not appealed, the padents 

pursuant to the Plan have been made over a riod of years and are near completion. k or these 



reasons, this Court declines to apply retroactively to this case. 

Finally, upon the facts of this case it would serve an injustice and be 

inequitable to allow a creditor in this situation for as long as UC 

and silently wait until after its claim had been 

confirmed Chapter 13 plan and then raise ons and refuse to satisfy its lien. 

equitable estoppel would apply to this the relief requested by UC 

CON USION + 
When deciding a summary judgment tion, the Court must determine whethe 

exists a genuine issue of material fact. Fed. R. . P. 56; Fed. R. Bankr. P. 7056. In as 

the key facts are stipulated to by the parties, the/ Court need only determine the relevant/law to 

apply, and having done so fmds that the Motion for Summary Judgment W be 

denied and the Debtors Motion for must be granted. Therefore, it ' the 

finding of the Court that UC in full through the Chapter 13 Plan t 
and UC Lending shall mark its mortgage satisfi d and remove any liens securing its cl 1 
fifteen (15) days of the entry of this Order. I 

AND IT IS SO ORDERED. 

Columbia, South Carolina, 
1997. 


